Abstract
Introduction
For a generation of international lawyers who came of age during the 1980s and 1990s, the words 'humanitarian intervention' call to mind images of NATO bombers over Kosovo, US Marines in Haiti and Panama, and blue-helmeted UN peacekeepers in Somalia and East Timor. Scholarly commentary on the law and ethics of humanitarian intervention has focused almost exclusively on the threat or use of force in military and peacekeeping operations. Over the past several decades, however, states have developed a variety of other tools for advancing human rights abroad. These tools include non-forcible measures such as asset freezes, arms embargoes, travel bans, and the suspension of diplomatic relations. Among these alternatives to military force, asset freezes have become the international community's preferred response to humanitarian crises. Because asset freezes, as purely economic measures, do not involve the 'use of force' under Article 2(4) of the UN Charter, 1 they sidestep some of the thorny legal and ethical issues associated with military intervention. Nonetheless, international asset freezes qualify as a form of 'humanitarian intervention' to the extent that states freezing foreign assets ('host states') purposefully interfere in the domestic affairs of a foreign state (the 'target state'), undermining the target state's political independence and transgressing legal protections for the fair and equitable treatment of foreign investment, in order to promote cosmopolitan humanitarian values abroad. 2 This article offers the first systematic legal analysis of humanitarian financial intervention. I argue that there are at least six distinct humanitarian objectives that host states may pursue through international asset freezes: preservation, incapacitation, coercion, compensation, amelioration, and punishment. Whether host states may pursue any particular humanitarian objective in a given context depends upon the interplay between several discrete strands of international law. Generally speaking, customary norms prohibiting foreign 'intervention' and protecting foreign investment from 'expropriation' prevent host states from singling out the assets of foreign states or foreign nationals for a discriminatory asset freeze without their consent. Hence, when host states impose asset freezes for humanitarian purposes, they bear a special burden of establishing that international law affirmatively authorizes foreign intervention into the political and economic affairs of a target state in contravention of ordinary protections for foreign investment. Host states may satisfy this burden by linking humanitarian asset freezes to one of four lex specialis regimes. First, collectivesecurity agreements such as the UN Charter permit states to freeze foreign assets as authorized by the UN Security Council or a comparable regional body. Secondly, under the customary international law of countermeasures, states may freeze the assets of target states that violate obligations erga omnes to respect fundamental human rights. Thirdly, when states undertake humanitarian military intervention, they may freeze foreign assets pursuant to the law of armed conflict. Fourthly, customary international law permits states to freeze foreign assets for the enforcement of judicial decisions.
international law by releasing frozen assets to the TNC without Security Council authorization, and it rejects proposals advanced by American and French officials during the summer of 2011 for the redistribution of Libyan assets to foreign governments and victims of Libyan terrorism. The international community's asset freezes against the Qaddafi regime thus illustrate both the promise and the limits of state authority to promote human rights through international financial intervention.
The Humanitarian Objectives of International Financial Intervention
The basic mechanics of international financial intervention are straightforward: state regulators direct financial institutions to freeze assets of a foreign state or foreign nationals. Once assets have been frozen, they may not be paid out, withdrawn, transferred, or set off without the host state's permission. States frequently combine asset freezes with other measures such as blocking a target state from obtaining loans, credit, interest payments, transfer payments, and international aid -all in an effort to limit the target state's access to foreign capital. In some contexts, humanitarian financial intervention terminates when a host state 'unfreezes' foreign accounts, permitting investors to recover their assets. In other contexts, a host state might decide instead to redirect frozen assets toward compensating domestic judgment creditors or funding humanitarian aid or post-conflict reconstruction within the target state.
Although states have employed international asset freezes for decades, they rarely articulate their objectives with precision, and the international community has yet to develop a consistent vocabulary for distinguishing the various purposes that asset freezes may serve in international relations. Former UN Secretary-General Kofi Annan underscored these concerns in a 1995 position paper, 'Supplement to an Agenda for Peace', when he lamented that the Security Council's objectives for sanctions have 'not always been clearly defined' and, indeed, 'sometimes seem to change with time. This combination of imprecision and mutability makes it difficult for the Security Council to agree on when the objectives [of financial sanctions] can be considered to have been achieved and sanctions can be lifted.' 7 Close scrutiny of state practice suggests that states have employed targeted asset freezes for at least six distinct humanitarian purposes: preservation, incapacitation, coercion, compensation, amelioration, and punishment. While these purposes are by no means mutually exclusive, the decision to prioritize one objective over another may have important consequences for the administration of frozen assets. many countries in North and South America froze the assets of Denmark and Norway to ensure that those assets would not fall into the hands of Nazi Germany. 8 Some of these measures remained in place for decades as host states sought assurances that frozen assets would return in an orderly fashion to the original investors. 9 In 1990, many states took similar precautionary measures in response to Iraq's invasion of Kuwait, freezing accounts to ensure that Kuwait's assets would remain intact pending the expulsion of Iraq's military. 10 In other contexts, international asset freezes have been used to combat public corruption, preserving a target state's national patrimony to ensure that misappropriated public funds would be available to advance international human rights for a foreign people. 11 In each of these settings, international intervention ensured that frozen assets would remain available to promote human rights.
B Incapacitation
International financial intervention may also advance human rights by restricting a target state's access to resources that could be used to advance pernicious policies. During World War II, many states froze the offshore assets of Axis powers to limit their capacity for military aggression. 12 More recently, states have endeavoured to combat international terrorism, narco-trafficking, and nuclear proliferation by imposing financial sanctions against renegade non-state actors and their state sponsors. 13 While some of these examples arguably fall outside the scope of 'humanitarian intervention', they illustrate how targeted asset freezes may be used to limit the destructive capacity of human rights violators abroad. Even when international asset freezes do not render foreign actors financially incapable of violating human rights, they may shift the political dynamic within a target state, empowering rights-respecting factions to introduce reforms that would narrow the legal authority and practical capacity of state and non-state actors to violate human rights.
C Coercion
A third potential objective of international financial sanctions is coercion: by freezing foreign accounts, host states acquire a powerful bargaining chip that they may use to extract humanitarian concessions from a foreign state.
14 States have imposed coercive asset freezes for a variety of humanitarian purposes, including facilitating the release of American hostages in Iran, securing reparations for victims of Libyan terrorist attacks, and incentivizing target states to accept human rights monitors.
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Asset freezes have pressured states to abandon the pursuit of nuclear weapons, sever ties with drug cartels and terrorist organizations, and reinstate democratically elected governments. 16 Experience suggests that coercive asset freezes often fail to achieve their objectives due to tepid enforcement among participating host states and target states' unwavering commitment to repressive policies. Whether coercive asset freezes can be employed successfully to promote human rights abroad will naturally depend, as well, upon the relative value of a target state's frozen assets and whether the target state is reliant upon these resources to advance its core interests.
D Compensation
Fourthly, states have employed asset freezes to secure compensation for victims of human rights abuse abroad. Compensatory asset freezes differ from coercive asset freezes to the extent that they do not seek to compel a target state to act or refrain from acting in any particular manner. Instead, compensatory asset freezes bypass a foreign state's volition entirely, using frozen assets to secure remedies for victims of the target state -typically without the target state's consent. Such was the case, for example, when US courts froze assets of former-Philippine President Ferdinand Marcos to ensure that victims of human rights abuse in the Philippines could obtain compensation in civil actions. 17 Similarly, assets frozen during the Cuban Missile Crisis and Iran Hostage Crisis have been used to satisfy civil judgments against Cuba and Iran for human rights violations such as extrajudicial killing, kidnapping, and torture. 18 Thus, international asset freezes may ensure that targets states cannot escape their legal obligation to provide remedies for human rights violations.
14 As employed throughout this article, the term 'coercion' has a narrower meaning than is typical in international law and international relations scholarship. While all financial interventions are 'coercive' in the broad sense that they interfere with a target state's administration of its own resources, only some financial interventions are 'coercive' in the narrower sense contemplated here, in that they aspire to induce a target state to satisfy its human rights obligations. 15 
E Amelioration
A fifth humanitarian objective that states have pursued through international asset freezes is the amelioration of humanitarian crises. Ameliorative financial intervention, like compensatory intervention, involves the redistribution of a target state's resources without its consent. Rather than focus on remediating past human rights violations, however, ameliorative intervention involves the unfreezing of a target state's assets to address conditions that continue to threaten human rights. For example, host states might use frozen assets to purchase food, construct temporary shelter, or deliver medical care to internally displaced persons within a target state. Alternatively, frozen assets might be directed toward post-conflict reconstruction such as rebuilding roads and schools. These ameliorative objectives have been invoked on several occasions when the international community has imposed asset freezes against Iraq. During the early 1990s, when the Iraqi government refused to use its oil revenues to address severe shortages of food and medicine within its borders, the Security Council directed UN-member states to freeze and transfer Iraqi assets into an international escrow account for 'the provision of humanitarian relief in Iraq'. 19 Coalition forces imposed similar measures when they returned to Iraq ten years later, sequestering the assets of Saddam Hussein's Baath Party to ensure that these resources would be available to address 'urgent humanitarian relief and reconstruction requirements'. 20 While these examples are unusual in a variety of respects, they illustrate how international asset freezes may be employed to ameliorate humanitarian crises abroad.
F Punishment
Lastly, host states may seek to freeze foreign assets to punish target states or individual foreign nationals for violating human rights. International asset freezes have expressive power as a signal that the international community condemns a target state's behaviour. In theory, asset freezes may also enable the international community to inflict retribution upon target states for past human rights violations and deter future violations. Indeed, US officials frequently characterize international asset freezes as 'punitive', emphasizing both deterrence and retribution as important objectives.
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Punitive asset freezes are distinct from coercive asset freezes, for present purposes, because their primary purpose is not to compel a human rights violator to change its current practices but rather to bolster the rule of law by imposing a penalty for past violations and discouraging future violations. * * *
In the past, state regulators have tended to characterize all international asset freezes as 'coercive', 22 or have divided asset freezes into two categories: 'protective' and 'punitive'.
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The foregoing discussion suggests, however, that these traditional categories do not capture the full range of options for humanitarian financial intervention. While coercive asset freezes are a common response to human rights crises, they are not the only conceivable response; host states may also freeze foreign assets to incapacitate a repressive regime, secure compensation for victims, or fund the procurement and distribution of humanitarian aid abroad. In all, there are at least six distinct options that host states may consider when they freeze foreign assets for humanitarian purposes: preservation, incapacitation, coercion, compensation, amelioration, and coercion. 24 To be sure, states could have other reasons for freezing foreign assets, including the desire to focus international attention on a global problem, provide moral support to political allies, or lay the groundwork for military action. 25 The international community's reasons for freezing a target state's assets are often multi-faceted and may evolve over time as circumstances change. Nonetheless, whenever states use international asset freezes as a tool for human-rights promotion, their humanitarian objectives are likely to fall into one or more of these six categories.
The International Law of Humanitarian Financial Intervention
Does international law permit states to freeze foreign assets for all six of these humanitarian objectives? In the discussion that follows, I seek to answer this question by surveying the various international legal regimes that govern international asset freezes. As with any exercise in legal cartography, some nuances of the legal terrain receive only passing consideration, inviting further elaboration in future scholarship. To the extent that the legal norms governing asset freezes require further clarification or refinement, the following sections identify significant gaps and ambiguities while suggesting tentative strategies for progressive development. What emerges over the course of this discussion is a serviceable roadmap that states and international organizations may use to navigate the international law of humanitarian financial intervention.
A Asset Freezes as International Intervention
Humanitarian asset freezes require special legal justification because they represent a form of 'dictatorial interference' that violates general principles of international legal 22 No State or group of States has the right to intervene, directly or indirectly, for any reason whatever, in the internal or external affairs of any other State. The foregoing principle prohibits not only armed force but also any other form of interference or attempted threat against the personality of the State or against its political, economic, and cultural elements.
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While international law has yet to articulate with precision when non-forcible actions rise to the level of 'intervention', asset freezes that are designed to incapacitate, coerce, supplant, or punish a foreign state arguably bear the hallmarks of an objectionable 'interference or attempted threat'. On this reading, the fact that a host state operates exclusively within its own territorial jurisdiction when it freezes foreign assets does not absolve it of international responsibility because the purpose and effect of its actions 26 See S. Murphy, Humanitarian Intervention: The United Nations in an Evolving World Order (1996) , at 10 ('most writers on the topic of intervention narrow the concept to some form of objectionable or "dictatorial" interference in the affairs of a state'). 27 UN Charter, Art. 2(7). 28 Some might contend that the anti-subordination theory casts too broad a net. Arguably, the international prohibition against 'intervention' does not preclude states from engaging in otherwise lawful acts of retorsion, such as the withdrawal of foreign aid or the suspension of diplomatic relations, simply because these measures might compromise a target state's sovereign interests. From the perspective of international law, acts of retorsion are wholly unobjectionable when their purpose is to encourage respect for fundamental human rights -an area where states lack legal discretion to chart a different course. On this second account of the prohibition against intervention, which I will call the 'wrongful means theory', only acts that are prima facie wrongful under international law (e.g., armed attacks, breaches of trade agreements) constitute wrongful 'intervention'.
Even under the wrongful means theory, international asset freezes qualify as 'intervention'. Discriminatory asset freezes are a form of wrongful 'expropriation' because they deprive investors of the right to manage, use, and effectively control their property. When host states impose such measures on foreign investment, customary international law requires them to satisfy the 'international minimum standard' of 'fair and equitable treatment'.
36 Although the precise content of this customary obligation remains controversial, international tribunals have understood the minimum standard to include respect for due process (e.g., access to justice, non-arbitrariness) and good faith (e.g., consistency, transparency, non-arbitrariness, respecting reasonable expectations).
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Over the past decade, a number of states have attracted criticism for failing to comply with these standards when they have frozen the property of alleged terrorist organizations and their alleged supporters. At the same time, but with less fanfare, states also have neglected these safeguards when they have imposed asset freezes against foreign states and foreign nationals for humanitarian purposes. When foreign nationals find their investments targeted for humanitarian asset freezes, they typically have no access to formal procedural mechanisms for challenging their designations and reclaiming their assets. Moreover, states have yet to promulgate formal criteria for selecting targets, raising concerns about inconsistency, inadequate transparency, and the potential for arbitrary decision-making. Aside from these requirements of 'fair and equitable treatment', international asset freezes frequently violate other standards established in bilateral investment treaties such as the requirements of 'national treatment', 'most-favoured-nation treatment', 'full protection and security', and the right to transfer assets. In short, judged against the prevailing standards for the protection of foreign investment, international asset freezes typically constitute prima facie wrongful means -measures that require affirmative justification under international law.
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Some international asset freezes do not qualify as 'intervention' under either the anti-subordination theory or the wrongful means theory. Consider, for example, a host state that prevents foreign assets from falling into the hands of a predacious occupying power (e.g., Iraq in Kuwait) or freezes the accounts of a foreign official to return public funds misappropriated through corruption (e.g., former Nigerian dictator Sani Ambacha). In contexts such as these, a host state could justify financial intervention based upon either (1) a foreign state's express consent to protection, where applicable, or (2) a legal presumption that foreign investors tacitly consent to preservative regulatory action when they place their assets within a host state's jurisdiction. 39 On either account, a host state that preserves foreign assets from misappropriation could not be accused of 'dictatorial interference' or 'unfair and inequitable treatment' in any meaningful sense.
Of course, such consent-based asset freezes are relatively rare. More often than not, states that freeze foreign assets to promote human rights abroad do so in the face of a target state's sustained and bitter resistance. The question in most contexts, therefore, is whether the prima facie wrongfulness of such measures can be redeemed by the host state's reliance upon superseding norms of international lex specialis. The burden of demonstrating that such norms exist and apply to a particular context rests upon the states that undertake humanitarian financial intervention.
B Authorizing Humanitarian Financial Intervention
International law does permit states to use asset freezes to promote human rights abroad, but only under limited circumstances. A state that singles out foreign assets for a targeted freeze without the target state's consent must ground its intervention in one of four distinct international legal regimes: collective-security agreements, the law of countermeasures, the law of armed conflict, or customary law governing the enforcement of judicial decisions. Each of these legal regimes is unique and warrants independent consideration. Analysed collectively, however, they comprise an integrated legal framework for humanitarian financial intervention.
Collective-security Agreements
Some international asset freezes derive their legal authority from collectivesecurity agreements that authorize intervention for humanitarian purposes. The pre-eminent example is the UN Charter, which allows the Security Council to 38 Some BITs permit derogation from ordinary investment protections as necessary to fulfil their 'obligations with respect to the maintenance or restoration of international peace or security, or the protection of 41 the Security Council has imposed financial sanctions against states and non-state actors in many countries -often in an effort to promote human rights observance.
42 Some regional agreements also provide for coordinated intervention. For example, the Constitutive Act of the African Union empowers its Assembly of Heads of State and Government to green-light intervention in response to 'war crimes, genocide and crimes against humanity' or an affirmative request from a member state 'to restore peace and security'. 43 Other instruments such as the Treaty of Guarantee Between the Republic of Cyprus and Greece, the United Kingdom and Turkey (the 'Treaty of Guarantee'), 44 and the 1993 Cotonou Agreement for the resolution of hostilities in Liberia 45 likewise contemplate third-state intervention to address systemic human rights abuses. When states become parties to agreements such as these, they effectively authorize other states to serve as secondary guarantors for the human rights of their own people.
Pursuant to its authority under Chapter VII of the UN Charter, the Security Council has imposed asset freezes for a variety of humanitarian objectives. Although the Security Council rarely articulates its objectives with precision, it has pursued at least five of the six humanitarian objectives identified in this article: preservation, incapacitation, coercion, compensation, and amelioration. 46 Few contemporary observers would dispute that the Security Council possesses the authority to approve international financial intervention for these purposes when such measures are necessary to promote international peace and security.
The one humanitarian objective that the Security Council has disavowed consistently is the use of financial sanctions as punishment. 47 Whether the Charter confers punitive powers on the Security Council has been a subject of considerable academic 40 debate. 48 Given the Security Council's steadfast refusal to characterize its financial sanctions as punitive, however, states would be wise to apply a strong presumption against construing Security Council resolutions to authorize punitive financial sanctions. According to this presumption, states may not invoke the UN Charter or other collective-security agreements to justify imposing punitive sanctions against foreign states or foreign nationals in the absence of express authorization from the Security Council or a comparable regional organization.
The Law of Countermeasures
Humanitarian financial intervention generally will be most effective when the Security Council requires all UN member states to participate in coordinated financial sanctions. 49 In some contexts, however, the Security Council has been unable to respond to humanitarian crises due to entrenched political opposition or intractable disagreement about the best way to structure multilateral sanctions. Gridlock in the Security Council may undermine the effectiveness of multilateral financial intervention by enabling target states to move their offshore assets to safe havens. In an era of electronic banking, when assets travel across borders at the click of a mouse, even the slightest delay in multilateral coordination may have profound consequences.
Fortunately, collective-security agreements such as the UN Charter are not the only source of legal authorization for international financial sanctions. Even in the absence of authorization from the Security Council or a comparable regional organization, states are free to impose targeted asset freezes in response to human rights abuses abroad, provided that they ground their financial intervention in one of three alternative sources of international law: the law of countermeasures, the law of armed conflict, or customary law governing the enforcement of judicial decisions.
The primary alternative to treaty-based collective-security regimes is the customary international law of countermeasures. The term 'countermeasures' refers to 'the act of non-compliance, by a State, with its obligations owed to another State, decided in response to a prior breach of international law by that other State and aimed at inducing it to respect its obligations'. 50 In the past, some courts and publicists have conceptualized countermeasures in exclusively bilateral terms, asserting that states lack standing to impose countermeasures unless they have suffered a direct injury. This bilateral approach would preclude third states from imposing countermeasures in response to human rights abuses against foreign nationals abroad.
53 Support for this approach has eroded over the past several decades, however, in favour of a broader conception of third-state standing. 54 In the celebrated Barcelona Traction case, the ICJ appeared to endorse third-state countermeasures when it embraced the concept of obligations erga omnes, observing that some international obligations are owed to all members of the international community. 55 64 States may freeze foreign assets only temporarily to compel a target state to abandon unlawful practices and furnish appropriate remedies (coercion). 65 The scope of an asset freeze must be proportional to a state's lawful objectives. 66 In addition, states ordinarily may not freeze frozen assets without first calling upon a target state to satisfy its primary obligations, thereby affording a final opportunity for compliance, 67 and they may not impose countermeasures if the target state has initiated independent dispute-resolution procedures. 74 In each of these settings, the asset freezes were imposed without Security Council authorization with the stated purpose of coercing a foreign state to respect human rights. 75 At the same time, however, host states took care to emphasize that their countermeasures were designed to have an impact on the target state's governing 'regime, not the civilian population'. 76 In effect, these countermeasures struck a compromise between the derivative-rights theory and the direct-rights theory: they preserved direct-rightsstyle investment protection for ordinary foreign investors, while treating the private property of regime leaders as constructively 'public assets' that were valid targets for interstate countermeasures. Further study will be necessary to confirm whether this growing body of state practice meets the generality and opinio juris requirements for customary international law. Nonetheless, the early returns suggest that the law of countermeasures may be evolving to permit host states to freeze not only the public 71 Ibid., at 334. 72 
The Law of Armed Conflict
During armed conflict, customary international law affords a broader menu of options for humanitarian financial intervention. As in peacetime, states may use counter measures to compel a target state to discontinue and remedy its human rights violations (coercion). Additionally, the law of armed conflict authorizes states at war to impose financial measures of a more intrusive and even permanent character; not only may states at war freeze foreign assets to coerce an enemy state, they may also appropriate foreign assets temporarily for their own use ('seizure') or vest foreign assets permanently in their own treasuries ('confiscation') 77 to advance their 'military objectives'. 78 The primary legal constraints on a belligerent state's authority to impose such measures are: (1) the principle of military necessity, which requires that such measures offer 'a definite military advantage', 79 and (2) the principle of proportionality, which requires that the resulting impact on a civilian population not be 'excessive in relation to the concrete and direct military advantage anticipated'. 80 Historically, the law of armed conflict's principle of distinction also played an important role in regulating belligerent asset freezes. From the 18th century to the early 20th century, customary international law permitted states at war to confiscate an enemy state's public assets during wartime, but private assets of enemy nationals were not subject to belligerent confiscation. States could seize private enemy assets during armed conflict only on a temporary basis, subject to strict obligations of restitution or compensation.
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This customary distinction between public and private enemy assets -long considered an 'impregnable rule' of customary international law -began to erode during World War I as the Allied Powers allowed their nationals to exploit the private investments of enemy nationals for their own gain. 82 The Treaty of Versailles papered over these illegal practices by authorizing the Allies 'to retain and liquidate all the property and interests of German subjects or companies under their control in their territory' pending Germany's payment of war reparations. 83 84 Although the Allies would later contribute substantial sums to Germany's post-war reconstruction, they maintained a firm grip on confiscated private assets within their jurisdictions. 85 In light of these developments, some observers concluded in the 1950s that international law no longer prohibited the confiscation of private enemy property during time of war.
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The past half-century has seen the pendulum swing back towards broader protection for foreign investment. Beginning in the late 1950s and early 1960s, Germany and Italy (not coincidentally, the targets of World War II confiscations) introduced BIT provisions requiring host states to compensate foreign investors for losses attributable to armed conflicts and civil disturbances. Other influential investor-states such as France, the UK, and the US soon followed suit. By the mid-1980s, such 'armed conflict' provisions had become standard features of BITs throughout the world. 87 Although these provisions did not prevent host states from freezing foreign assets during armed conflict, they did limit states' discretion to confiscate frozen assets.
How these BIT provisions relate to the general law of armed conflict remains unclear. One possibility is that these 'armed conflict' provisions permit states to seize foreign assets during armed conflict but do not permit any form of belligerent confiscation. Another possibility is that these provisions merely reaffirm (and perhaps regenerate) the customary norms that governed foreign investment prior to World War I. If this latter understanding is correct, host states that have adopted BIT 'armed conflict' clauses remain free to confiscate an enemy state's public assets without compensation pursuant to the law of armed conflict, but they may seize private assets only if they provide compensation to foreign investors. One virtue of this latter approach is that it would harmonize international investment law with standards for the treatment of private property under the law of occupation. 88 At present, however, it is impossible to predict with confidence which of these two approaches will prevail. 84 Reeves, 'Is Confiscation of Enemy Assets in the National Interest of the United States?', 40 Virginia L Rev (1954) 1029, at 1043. 85 Ibid., at 1039-1040, 1044-1045; see also O. Schisgall, The Enemy Property Issue (1957), at 4 (observing that each Allied Nation agreed to 'hold or dispose of German enemy assets within its jurisdiction in manners designed to preclude their return to German ownership or control' (quoting the Paris Agreement), and subsequently agreed never to contest the retention of these assets). 86 Some firm conclusions are possible, however, regarding the law of armed conflict's applications to humanitarian financial intervention. Perhaps most important, whenever a state intervenes militarily to promote human rights, international law limits its legitimate 'military objectives' to the humanitarian needs of a foreign people. Hence, states at war may freeze foreign assets to reduce an enemy state's capacity to use force (incapacitation) and compel its capitulation (coercion). They may also confiscate enemy public property and seize private property as necessary to achieve humanitarian objectives such as furnishing food or medical assistance within a target state (amelioration). The law of armed conflict would not permit a host state to confiscate foreign assets for its own benefit, however, because such action would fall outside the scope of a host state's legitimate humanitarian objectives. Thus, a host state may not confiscate the assets of a target state to offset the costs of its own military intervention without express authorization from either the Security Council or the target state itself.
Significantly, the law of armed conflict does not permit states to freeze, seize, or confiscate foreign assets as a form of punishment during humanitarian military intervention. For centuries, punitive financial sanctions, like forcible reprisals, were a standard feature of international armed conflict. 89 Over time, however, the international community has gradually retreated from the idea that states may use belligerent confiscation and seizure as tools for meting out punishment against an enemy state. 90 Some theorists have argued that the turn away from punitive sanctions reflects international law's commitment to sovereign equality (parem non habet imperium). 91 Alternatively, punitive sanctions may lack international legal authority based on the general principle that no state can be judge and party to the same cause (nemo iudex in sua causa), 92 or because such measures effectively direct collective punishment against a foreign people -a practice that is anathema to contemporary international law. 93 While the theoretical foundations for this principle may be controversial, however, the principle itself is not: under the law of armed conflict, states are never authorized to freeze, seize, or confiscate foreign assets for purely punitive purposes.
Enforcing Judicial Decisions
A fourth strand of international law that authorizes humanitarian financial intervention is customary law governing the enforcement of judicial decisions. 94 Applying the principle of international comity, states routinely accept the validity of foreign judicial decisions that freeze, confiscate, or transfer foreign assets. Increasingly, national courts have used provisional and plenary remedies such as attachment, garnishment, and sequestration to secure compensation for victims of human rights abuse. 95 State regulators, in turn, have treated the enforcement of judicial decisions calling for financial intervention as a customary exception to international law's default prohibition against discriminatory financial intervention. Under international law, state regulators are not merely authorized to enforce decisions of their national courts that call for international financial intervention; in many contexts they are required to enforce such decisions. Like the other three strands of international law that authorize humanitarian financial intervention, national enforcement of judicial decisions offers a potent mechanism through which states may promote human rights abroad.
In the past, legal publicists have devoted only cursory attention to states' international legal authority to enforce judicial decisions calling for financial intervention, and they have not explained how this enforcement authority fits within the broader fabric of public international law. One prominent scholar has characterized the enforcement of judicial decisions as a subset of international countermeasures, 96 but this assessment misses the mark. When states conduct financial intervention to enforce judicial decisions, international law permits them to pursue a variety of humanitarian objectives that are not available under the law of countermeasures and the law of armed conflict. For example, states that enforce judicial decisions may provide compensation to successful plaintiffs not only from a defendant state's public assets (to the extent consistent with principles of foreign sovereign immunity), but also from the private assets of individual foreign defendants. Additionally, states may confiscate the private assets of foreign nationals as a punitive sanction 97 -an objective 94 To the extent that judicial decisions satisfy the standards established by treaty and custom for the lawful expropriation of foreign property, they arguably do not constitute 'intervention' under the wrongful means theory, though in some instances they might still constitute objectionable 'intervention' under the anti-subordination theory. 95 98 Assets confiscated as punishment vest in the host state's treasury and may be used for any purposes the host state chooses -not solely for humanitarian ends such as compensation or amelioration. While these distinctive features of the enforcement of judicial decisions are often taken for granted and merit further study, there is considerable evidence that the enforcement of judicial decisions constitutes an independent and distinctive legal basis for humanitarian financial intervention.
International law limits national courts' authority to freeze foreign assets by requiring courts to accord due process to foreign investors. This principle is reflected in the venerable customary norm that states may not 'deny justice' to foreign nationals within their borders. 99 Elements of due process also feature prominently in leading HRL and IHL instruments such as the ICCPR, which entitles criminal defendants to contest punitive sanctions in a meaningful time and manner before an independent and impartial tribunal.
100 Both HRL and IHL prohibit collective punishment against a group or state by prohibiting courts from punishing defendants without a fair and individualized assessment of culpability.
101 These standards reinforce the international investment regime's customary requirement of fair and equitable treatment, guaranteeing basic procedural fairness to foreign investors subject to international asset freezes.
C Toward an Integrated Legal Framework
The preceding discussion suggests that the international law of humanitarian financial intervention may develop into an integrated legal framework, the details of which will come into sharper focus over time as the international community responds to future humanitarian crises. The table below (Table 1) summarizes the key features of this emerging legal framework.
Although several international legal regimes authorize asset freezes under prescribed conditions, they do not all require states to freeze foreign assets. The only circumstance in which states are legally bound to freeze foreign assets is when the Security Council or a comparable regional organization imposes mandatory sanctions. Security Council resolutions directing states to freeze foreign assets pre-empt state and regional measures when these regimes conflict; states must implement the Security Council's directives -adopting the Security Council's designated humanitarian objectives as their own -even if this requires them to set aside their own preferred objectives for humanitarian financial intervention.
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Some scholars have argued (unpersuasively, in my opinion) that Security Council sanctions preclude states and regional organizations from imposing broader asset freezes as autonomous countermeasures. 103 This thesis is premised on the idea that state and regional countermeasures are 'subsidiary' to the UN Charter's collective security regime, with the implication that states and regional organizations may use countermeasures only if the Security Council has entirely failed to act. Once the Security Council has taken action, these scholars argue, states are no longer free to devise their own solutions; the Security Council's sanctions regime pre-empts further state action. 104 There are several problems with the field-pre-emption thesis. First, although the Charter clearly authorizes the Security Council to establish mandatory financial sanctions, 105 'nothing in the Charter's structure or terms suggests that there is an implied limitation on the rights of Member States to take lawful countermeasures where the Security Council has acted'. 106 Secondly, there is little evidence that the Security Council has understood its mandatory sanctions regimes to preclude autonomous bilateral countermeasures. Thirdly, a growing body of state practice -in which the Security Council's permanent members feature prominently -suggests that states do not understand Security Council sanctions to preclude broader countermeasures. by making it easier for target states to move their extraterritorial assets pre-emptively in anticipation of expanded Security Council sanctions. For all of these reasons, the better view is that Security Council resolutions presumptively have only conflict-preemption effect, not field-pre-emption effect.
In the absence of Security Council action, international law does not provide any standards for resolving conflicts between the various legal regimes that authorize humanitarian financial intervention, nor does it prioritize some humanitarian objectives above others. As a result, states that freeze foreign assets for humanitarian purposes often confront difficult choices between competing humanitarian objectives. For example, if a foreign head of state embezzles public funds into a private offshore account, a host state may have to choose whether to freeze the assets to ensure their safe return to the foreign state (preservation) or use the assets as an inducement to convince the corrupt leader to relinquish power (coercion). In other contexts, host states may face a choice between freezing foreign assets to provide remedies to human rights victims (compensation) or using the assets to fund post-conflict reconstruction (amelioration). International law commits these and other decisions to state discretion, and it allows host states to choose not to freeze foreign assets when financial intervention would undermine important national priorities.
D Humanitarian Constraints
Of course, states and international organizations do not enjoy unfettered discretion to choose between the various humanitarian objectives that are permissible under collective-security agreements, the law of countermeasures, the law of armed conflict, and customary law governing the enforcement of judicial decisions. As recognized in the Naulilaa arbitration, the international community's response to violations of international law must always respect 'the requirements of humanity'.
108 Today these requirements are understood to include the basic protections of both HRL and IHL. 109 For example, international asset freezes must not jeopardize foreign nationals' basic human rights to food, housing, and essential medical care. 110 Even during armed conflict, host states must ensure that asset freezes do not cause civilians abroad to suffer harm that is excessive in relation to the host state's humanitarian objectives.
111 Under the UN Charter, the Security Council likewise bears an obligation to tailor financial sanctions narrowly so as to safeguard 'economic and social progress and development'; 112 minimize 'social, health, and related problems'; 113 and promote 'human rights and fundamental freedoms for all'.
114 Thus, whether states ground humanitarian financial intervention in Security Council authorization or another source they must always honour 'the laws of humanity and the dictates of the public conscience'.
115

Humanitarian Financial Intervention During the 2011 Libyan Revolution
Having outlined the international law of humanitarian financial intervention, this section applies this emerging legal framework to the international community's asset freezes against Libya during the 2011 Arab Spring. In many respects, this case study illustrates how confusion about the legal standards governing humanitarian financial intervention has compromised efforts to coordinate multilateral responses to humanitarian crises. Throughout the spring and summer of 2011, states advocated a variety of approaches for responding to crimes against humanity in Libya, including financial sanctions designed to coerce the Qaddafi regime, preserve assets for a future government, and secure funding to ameliorate civilian suffering within Libya. While some of these proposals enjoyed a sound grounding in international law, others clearly exceeded states' legal authority.
Fearing a further escalation of violence against Libyan civilians, the international community imposed asset freezes and other non-forcible sanctions against the Qaddafi regime. On 25 February 2011, the US froze the accounts of select Libyan governmental agencies, instrumentalities, and state-controlled entities, as well as the personal assets of Qaddafi, his immediate family, and other senior government officials. 119 The following day, the UN Security Council unanimously adopted Resolution 1970, condemning 'the gross and systematic violation of human rights' against civilians in Libya and expressing concern that the Qaddafi government's 'widespread and systematic attacks . . . against the civilian population may amount to crimes against humanity'.
120 The Security Council referred the situation in Libya to the Prosecutor of the International Criminal Court 121 and imposed mandatory sanctions, including a targeted asset freeze directed against Qaddafi family members. 122 On 28 February 2011, the Council of the EU reported that it had complied with Resolution 1970 and would impose its own supplemental 'autonomous measures', including asset freezes against 20 Libyan officials whom the EU believed were individually responsible for violence against Libyan civilians.
123 By the end of the summer, states throughout the world had frozen Libyan assets in compliance with the Security Council's directive. 124 With asset freezes in place and violence in Libya escalating by the hour, it was not long before the international community's focus shifted toward military intervention. When insurgents in Benghazi seized control over territory in eastern Libya, international observers began to fear the prospect of a prolonged and savage civil war. Qaddafi took to the airwaves promising 'a long-drawn-out war with no limits' and declared that his forces would 'fight until the last man'. 125 In response to these threats, the Security Council authorized UN member states 'to take all necessary measures' to enforce a no-fly zone over Libya and 'to protect civilians and civilian populated areas under threat of attack in the Libyan Arab Jamahiriya, including Benghazi'. 126 Assisted by NATO airstrikes, insurgents under the direction of the Benghazi-based TNC gradually extended their control westward, capturing one coastal town after another until they reached Tripoli in late August and killed Qaddafi himself two months later.
As the civil war in Libya unfolded, the country's frozen extraterritorial assets grew to staggering proportions. By 25 August 2011, experts estimated that the total value of Libya's frozen assets had reached US$160 billion, 127 including $29 billion sequestered in a single US bank. 128 Libya's sovereign wealth fund, the Libyan Investment Authority (known by its Arabic title as 'the mother of all funds'), accounted for approximately $70 billion alone. 129 The more state regulators searched, the further Libya's investments were found to extend, including major stakes in Africa's only communications satellite, RASCOM; Africa's only continent-wide radio station, Africa No. 1; influential British publisher Pearson, the parent company of the Financial Times; the Italian soccer club Juventus; and a diverse portfolio of luxury hotels, high-rise apartment buildings, farms, banks, mining interests, and petrol stations scattered across the globe. 130 Investigators speculated that they might recover another $80 billion as they continued to ferret out the previous regime's hidden investments. 131 As the TNC consolidated its control over Libya and worked toward the formation of a new government, the Security Council gradually narrowed its mandatory sanctions during the late summer and autumn of 2011. In mid-August, the Security Council's Sanctions Committee for Libya began authorizing humanitarian exceptions to allow frozen assets to be used for humanitarian aid, as contemplated in Resolution 1970. 132 By 26 September 2011, these exceptions allowed host states to unfreeze roughly $16 billion in Libyan assets to address 'basic needs' of the Libyan people. 133 On 16 December 2011, the Sanctions Committee scaled back its asset freeze even further by permitting states to release assets of the Central Bank of Libya (Central Bank) and the Libyan Arab Foreign Bank (LAFB) while maintaining mandatory sanctions over other investment vehicles that were believed to be under the continuing control of the Qaddafi family. 134 Within a matter of days, states throughout the world had pledged to unfreeze the full assets of the Central Bank and LAFB -approximately $100 billionand release these funds expeditiously to the TNC. 135 Despite these pledges, the unfreezing and unwinding of Libya's extraterritorial assets proved to be a lengthy process. By mid-Spring 2012, the vast bulk of Libya's extraterritorial assets remained under the control of foreign states.
B Freezing Assets Before Resolution 1970
From the earliest days of the Libyan revolution, the international community confronted challenging legal issues concerning Libya's extraterritorial assets. An important preliminary question involved the legality of unilateral asset freezes imposed by the US and the EU. While few international lawyers questioned the Security Council's authority to impose mandatory multilateral asset freezes pursuant Chapter VII of the UN Charter, the legality of unilateral third-state asset freezes remained somewhat murky. Did international law authorize the US to freeze Libyan assets before the Security Council issued Resolution 1970? Did the US and the EU satisfy international law when they later extended 'autonomous measures' beyond the scope of Resolutions 1970 and 1973? The US must have relied upon the customary law of countermeasures when it froze Libyan assets prior to Resolution 1970. Other potential bases for financial intervention -Security Council authorization, the law of armed conflict, and custom governing the enforcement of judicial decisions -were not plausibly in play at the time. 136 Construed as a third-party countermeasure, the US' unilateral asset freeze was a permissible response to the Libyan government's flagrant violation of its erga omnes obligations to refrain from war crimes and crimes against humanity.
137 US action may have been justified, as well, to preserve public funds obtained by the Qaddafi family through corruption (under the principle of tacit consent) and to coerce the Qaddafi family to return misappropriated public funds (as a countermeasure). 138 Although the asset freeze did not succeed in convincing the Qaddafi regime to cease violating its obligations erga omnes, the US' humanitarian objectives were consistent with international law.
Some might question whether international law would permit the US to freeze the private assets of Qaddafi loyalists rather than limit countermeasures to public assets of the Libyan state. As discussed previously, at least one international arbitral tribunal has construed international investment law to confer direct rights on private investors, precluding host states from freezing private assets under the law of countermeasures. 139 This article has argued, however, that the recent practice of the EU 136 When international asset freezes commenced in 2011, no BIT was in force between the US and Libya, although the two countries had concluded a general framework agreement to structure future discussion about trade and investment. 137 Assuming that this suggestion is correct, the US was free to freeze the private assets of Libyan officials as necessary to compel the Qaddafi regime to abandon its crimes against humanity.
C Freezing Assets After Resolution 1970
The day after the US imposed its preliminary asset freeze, some of the legal issues raised by unilateral US action were mooted by Resolution 1970, which approved the US' list of targets and appointed an international sanctions committee to make further designations pursuant to Chapter VII of the UN Charter. The Security Council's financial intervention raised another important question, however: did Resolution 1970 pre-empt autonomous measures by individual states and regional organizations (field-pre-emption) or did it merely impose minimum requirements that states and regional organizations could supplement with more robust measures of their own (conflict-pre-emption)? If field-pre-emption applied, the US would have to await further Security Council authorization before it could expand its asset freeze. Field-preemption would also call into question subsequent autonomous measures by Canada and the EU -asset freezes that exceeded the scope of Resolutions 1970 and 1973.
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The better view is that the Security Council's mandatory sanctions did not preclude Canada, the EU, and the US from imposing broader asset freezes under the law of countermeasures. As discussed previously, neither the text of the UN Charter nor state practice suggests that Security Council sanctions automatically pre-empt autonomous state or regional countermeasures. Moreover, the broader asset freezes imposed by Canada, the EU, and the US supported the Security Council's coercive humanitarian objectives and prevented the Qaddafi regime from moving assets to evade future Security Council sanctions. Given the scale of the Qaddafi regime's human rights abuses, it would be difficult to argue that those measures were disproportionate. Thus, there are good reasons to believe that international law permitted Canada, the EU, and the US to impose asset freezes against Libya that were broader than the Security Council's mandatory sanctions regime.
D Unfreezing Assets without Security Council Authorization
Once asset freezes had been imposed against Libya, it was not long before states began to consider whether they could unfreeze and transfer Libyan assets to the TNC without Security Council authorization. Beginning in March 2011, TNC representatives urged the international community to allow them to access Libya's frozen assets or use those assets as collateral for loans or lines of credit. 141 The TNC argued that it needed a prompt infusion of cash to sustain its military campaign against forces loyal to Colonel Qaddafi. 142 Further, it insisted that civilians would be without food, medical care, and essential public services if the international community did not release Libya's frozen assets immediately. 143 By late summer, several states had answered the TNC's plea for assistance. France, Italy, and Turkey recognized the TNC as Libya's legitimate government and took steps to lift restrictions on Libya's frozen assets. Italy extended a line of credit to the TNC using frozen Libyan funds as collateral. 144 France and Turkey released frozen assets to the TNC in early August. 145 The trouble with these measures was that the Security Council had yet to lift its mandatory sanctions. 146 Although other states expressed sympathy for the TNC's grave financial situation, and some publicly considered taking steps similar to those of France, Italy, and Turkey, 147 most concluded in the end that their 'hands were tied by United Nations sanctions'. 148 Among these more restrained states, Russia was the most outspoken critic of unilateral action, stridently condemning the release of Libyan assets to the TNC as 'absolutely illegal'. 149 Even with the benefit of hindsight, it remains unclear whether France, Italy, and Turkey satisfied international law when they unfroze Libyan assets without Security Council authorization. Contrary to Russia's protestations, Resolutions 1970 and 1973 did not, in fact, declare that any efforts to thaw Libyan assets for the TNC's benefit would be 'absolutely illegal'. On the other hand, these resolutions did not give host states a blank checque to unfreeze any Libyan assets they wished for humanitarian purposes, as some diplomats suggested at the time. 150 Properly understood, the scope of a state's discretion to unfreeze Libyan assets turned upon which legal regime -Security Council sanctions or the law of countermeasures -governed particular frozen assets. To the extent that Resolutions 1970 and 1973 applied, states that released or collateralized Libyan assets without express authorization from the Security Council's sanctions committee violated their obligations under the UN Charter. 151 Conversely, states were free to dissolve their autonomous asset freezes as soon as they determined that the coercive objectives of these measures had been achieved. 152 Thus, if it turns out that the assets unfrozen by France, Italy, and Turkey were not subject to mandatory Security Council resolutions, these assets could be released to the TNC as the re cognized 'legitimate government' of Libya without further Security Council action. 153 Unfortunately, press accounts do not indicate whether the specific assets involved in these incidents were covered by Resolutions 1970 and 1973 . If the assets did, indeed, fall within the ambit of the Security Council's mandatory financial sanctions, any attempt to thaw these assets would have been 'absolutely illegal' from the perspective of international law. On the other hand, if the assets under consideration were subject only to autonomous countermeasures at the time, customary international law would have permitted France, Italy, and Turkey to release or collateralize those assets for the benefit of the Libyan people.
E Using Frozen Assets for Other Purposes
When the Security Council loosened its mandatory financial sanctions towards the end of 2011, states gradually made Libyan assets available to the TNC. This process
F Delaying the Release of Frozen Assets
By the end of December 2011, most of Libya's offshore assets were no longer subject to mandatory Security Council sanctions, and states had announced plans to release over US$100 billion dollars to the TNC. Despite these developments, the thawing and delivery of frozen assets to the TNC proceeded slowly. 160 Publicly, some states expressed concern that unfrozen assets might not reach the TNC securely. Privately, states probably questioned whether Libya's new transitional government could be trusted to husband the country's resources prudently for the benefit of the Libyan people. As time progressed, continuing delays in the release of frozen assets became a point of friction in relations between the TNC and foreign governments.
As a matter of international law, a strong case can be made that host states were entitled to maintain their asset freezes until the TNC provided adequate assurances that it would respect, protect, and fulfil human rights for the Libyan people. Throughout the spring of 2012, Libya had yet to install a permanent national government capable of guaranteeing stability within the country, and sporadic violence continued to arise between Qaddafi loyalists, local militias, and security forces under the TNC's command. Although the Security Council stressed that Libyan assets should return 'as soon as possible,' it also emphasized the 'importance of making these assets available in a transparent and responsible manner in conformity with the needs and wishes of the Libyan people', and it underscored the TNC's obligations to 'protect Libya's population, restore government services, and allocate Libya's funds openly and transparently'.
161 Given Libya's history of authoritarianism and corruption, host states had good reason to proceed with caution, as directed by the Security Council. Indeed, even TNC leaders expressed concern that thawing assets too rapidly could enable Qaddafi loyalists to access and liquidate frozen accounts. 162 Thus, international law permitted host states to proceed cautiously with the unfreezing of Libyan assets, taking care to ensure that all frozen assets would return to the people of Libya in an orderly manner through a credible and rights-respecting Libyan government.
Conclusion
If there is one lesson to be drawn from recent debates over the international community's financial intervention in Libya, it is that the legal standards governing humanitarian financial intervention remain poorly understood. Although the international community uses asset freezes regularly as a mechanism for promoting human rights around the world, states and international organizations rarely define their humanitarian objectives with precision. Equally troubling, the legal standards that govern international asset freezes have developed in a fragmented and piecemeal fashion, with scant attention being paid to the integrity and coherence of this field of international law as a whole.
To address these concerns, this article has endeavoured to illuminate the humanitarian objectives and legal standards that govern international financial intervention. The legal framework developed in this article should prove useful as host states consider whether international law would permit them to freeze foreign assets in response to human rights abuses abroad. Equally important, the typology of humanitarian objectives outlined in this article should enable host states and international organizations to articulate their objectives more clearly when they freeze foreign assets to promote human rights. International asset freezes will often serve coercive purposes, compelling states to honour their international human rights obligations. But when coercion fails (as was the case in Libya), asset freezes may still advance important humanitarian objectives such as incapacitation, compensation, or amelioration. Whether host states may pursue any particular humanitarian objective in a given context depends upon the interplay between several distinct international legal regimes: international investment law, customary principles of non-intervention, collective-security agreements such as the UN Charter, the customary law of countermeasures, the law of armed conflict, and international custom governing the enforcement of judicial decisions. Whenever states impose asset freezes to promote human rights abroad, they must take care to pursue only those discrete humanitarian objectives that are consistent with international law.
